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Passed by Shri Uma Shanker Commissioner (Appeals)
T Arising out of Order-in-Original No SD-02/REF-274/VJP/2016-17 Dated

07.02.2017 Issued by Asst Commr STC, Service Tax, Div-ll, Ahmedabad
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Name & Address of The Appellants

M/s. Electricals India
Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

AT oo, TG Yo TG AATHR U ARSI Bl SFlel—

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed:—
against (one of which shall be certified copy) and should be accompanied by a fees of .‘Rs;“\j‘gs"?/%
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or™=z, "%
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is (:
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of -
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form of-..> /= /
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated. :
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule © (2A). of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (OlO) to apply to the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of

the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4, maw,mmawwmmW(m ¥ ufey arfel & swTell &
ST SCUIG Yo AT, eqyy BT &TRT 39TF & e fAca (A EAT-2) SRS 2088(R02Y $Y &
2y) RATF: o6.0¢.0¢8 ST Y e s, 193y T &RT ¢3 & fcia darR} H L Y S
mﬁﬁmﬁm@qﬁ-ﬂﬂmmaﬁaﬁ&mﬁ%wm%ﬁmﬁamaﬁrmmmm

mmwfsm@mas’r

WWQW@W%W“H?WWWQW”#WQM%—
(i) oqrT 11 =Y & 3faeia FeiRea &
(ii) Jerde s @ o S Ted R
(iif) Fmde ST PrgaeeT ¥ B 6 ¥ add §F WA
= mmﬁw%wm$mﬁaﬁwmmmﬁ,zm4$ IRFH § 99 foedr
syl SRy & woraT Rrrefier wepareT 3rfi v 3refier Y oL St g

4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act,.1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten

Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
0] amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken; .
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the

Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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(¢) In case of goods exported outside India export to Nepal or Bhutan, withoﬂtpayment of
duty. ' : : B '
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(d) - Credit of any duty allowed to be utilized towards payment of excise. duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision application shall be accompanied by a fée of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac.

Q Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
==y
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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(@ the spéc_i*al*.b%ench of Cusfom,. Excise & Service Tax Appéllate_ Tribunal of West Block
No.2, R.K. Piiram, New Delhi-1'in all matters relating to classification valuation and.
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(b) To the west regional bench. of Customs, Excise & Service Tax Appellate Tribunal

- (CESTAT) at'O_—ZO,,NewMetal,Hospitél Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in para-2(i) (a) above. ‘
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The appeal to. the Appellate Tribunal shall be filed in- quadruplicate in form EA-3 as .
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5'Lac t6 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the

Trlbunal is SItuated
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one apphcatxon to the Centrai Govt. As the case may be, is
filled to avoid scriptoria work if eXClSIng Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled- item
of the court fee Act, 1975 as amended.
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Attention in mvnted to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by

the Appellate Commissioner would have to be pre-deposited. It may be noted that the.
- pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)

and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and:Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal agalnst this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute.” ,
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F. No. V2(ST)07/RA/Ahd-11/2017-18

H ORDER-I:-‘ APPEAL'::
| ‘The Assistant Commissioner, Service Tax, . Division-1I,
Ahmedabad- (hereinafter referred to as ‘appellant’) has filed the present
appeal against the Order-in-Original  No. SD-02/REF-274/VP1/2016-17
dated 07.02.2017 (hereinafter referred to as ‘impugned orders’) passed in
the matter of refund filled by M/s. Electricals india, 74 Ajanta Commercial
Centre, Ashram Road, Ahmedabad-380014. (hereinafter referred to as

‘respondent’).

2. The facts of the case, in brief, are that the respondent are
registered with the department under category of Works Contract Service
and holding registration No. AAAFE5505CSDO0O0L1. The respondent are
engaged in-providing the work contract service and filed the refund claim of

Rs. 2,07,407/- on 11.11.2016 under Mega Exemption Notification No.

25/2012-ST' dated 20.06.2012 as amended vide notification No. 09/2016-5T
issued under Section 102 of Finance Act, 1994 on the ground that they were
engaged in providing work contract service i.e. maintenance of electric work
to Military Engineering Service Department [MES] which is a government
authority and the services were wholly exempt under SI. No. 12 of
notification No. 25/2012-ST dated 20.06.2012

3. The impugned order was reviewed by the Commissioner of

- Service tax, Ambawadi vide his review order No. 04/2017-18 dated

09.05.2017 wherein the appellant was directed to file an appeal under sub
section (1) of Section 84 of the Finance Act, 1944 on the ground that the
adjudicating authority has committed grave error in not verifying
documentary evidences , to ascertain whether the incidence of service tax
involved has been passed on or otherwise. Impugned OIO is contrary to law,
hence it deserves to be quashed and set aside.The respondent from the para
No. 4,5 & 6 of the Affidavit by Ashok Kumar Tuli partner of M/s electrical
India, the service tax deposited by the claimant is already been reimbursed
to them by Military Engineering Service Department. The respondent had
also stated that once Service tax Department sanctions the refund, they will
refund the money to Military Engineering Service. Further letter nc.
8003/REC/441/E8 dated 12.01.2017 issued by Lt. Col Garrison- Englh‘eec%\
(I)(AF) chiloda, mentioned at para 11 of the OIO states that “thlS is \taf‘g
confirm that No refund has been made against service tax pald by. M/s ‘
Electrical India”. The respondent had already received the amoukhtv«,o‘ﬁzsetyué\ £ )
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tax paid from the Milirary Engineering Service Department the said refund
claimed by the respondent was not eligible as the claim was hit by the bar of

unjust enrichment under section 11B ibid. The adjudicating authority had
sanctioned the refund claim on the basis that the respondent had provided
the service to Government of India i.e. Military Engineer Service which is
exempted under SI. No. 12 of notification No. 25/2012-ST dated 20.06.2012

4. Personal hearing in the matter was held on 12.10.2017. Mr.
Ashok Tully, Partner and Mr. G.R. Patel, CA, appeared on behalf of the
~ respondent. The respondent stated that in the affidavit there was mistake of

copy paste wherein they stated that they had received reimbursement from
MES. The appellant did not receive any reimbursement of the disputed
amount from MES for they had claimed refund from the department.

5. , I have carefully gone through the facts of the case on records,
grounds of appeal in the appea_l memorandum and oral submissions made by

the respondents during the course of personal hearing.

6. The appellant in their grounds of appeal contended that the
adjudicating authority erred in not verifying documentary evidences, to
ascertain whether the incidence of service tax involved has been passed on

or otherwise.

7. The Hon’ble Supreme Court of India in the case of Mafatlal
Industries_[1997(89)'ELT 247(SC)], has held as follows :

(i) A claim for refund, whether made under the provisions of the Act
as contemplated in Proposition (i) above or in a suit or writ petition in
the situations contemplated by Proposition (ii) above, can succeed only
if the petitioner/plaintiff alleges and establishes that he has not passed
on the burden of duty to another person/other persoms. His refund
claim shall be allowed/decreed only when he establishes that he has not
passed on the burden of the duty or to the extent he has not so passed
on, as the case may be. Whether the claim for restitution is treated as a
constitutional imperative or as a statutory requirement, it is neither an
absolute right nor an unconditional obligation but is subject fo the
above requirement, as explained in the body of the judgment. Where the
burden of the duty has been passed on, the claimant cannot sqy that he
has suffered any real loss or prejudice. The real loss or prejudice is
suffered in such a case by the person who has ultimately borne the
burden and it is only that person who can legitimately claim its refund.
But where such person does not come forward or where it is not
possible to refund the amount to him for one or the other reason, it is
Jjust and appropriate that that amount is retained by the State, i.e., by
the people. There is no immorality or impropriety involved in such a
proposition. @

The doctrine of unjust enrvichment is a Jjust and salutory doctrine. No
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person can seek to collect the duty from both ends. In other words, he
cannot collect the duty from his purchaser at one end and also collect
the same duty from the State on the ground that it has been collected
Jfrom him contrary to law. The power of the Court is not meant to be
exercised for unjustly enriching a person. The doctrine of unjust
enrichment is, however, inapplicable to the State. State represents the
people of the country. No one can speak of the people being unjustly
enriched.

8. I find that there is an affidavit on record filed by the respondent
which states that MES had reimbursed the respondent in respect of the
service tax paid by them. It is further stated that they would refund the
amount to MES, once the refund is granted by the Department. - Now the
respondent has claimed that it was a cut and copy error in the affidavit. The
argumen't is difficult to understand. Further, in their cross objection dated
14.6.2017, the respondent has stated that the MES had not reimbursed the
service tax paid in this instant case, which goes on to show that MES was
reimbursing the respondent in case of payment of service tax. Hence, it was
all the more important that the appellant prove that the incidence of the
service tax was not passed on in this case. Unless documentary evidence
depicting the claim that the incidence of the tax has not been passed is
produced, the respondent’s version is difficult to believe. The refund claim
therefore is hit by the doctrine of unjust enrichment in view of the Hon'ble
Supreme Court’s judgement in the case of Mafatlal Industries, supra, as the
respondent has failed to prove to the satisfaction of the Department that the

service tax paid for which refund is claimed, was ultimately borne by him.

10. In view of the foregoing, I allow the appeal filed by the
department and set aside the impugned OIO dated 7.2.2017.
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11. The appeals filed by the appellant stand disposed off in above terms.
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ATTESTED

(S. DUTTA)
SUPERINTENDENT (APPEALS),
CENTRAL TAX, AHMEDABAD.

To,

M/s. Electricals India,

74 Ajanta commercial Centre, -
Ashram Road, Ahmedabad-380014

Copy to:
The Chief Commissioner, Central Tax, Ahmedabad.

The Commissioner, Ahmedabad North.
The Addl. Commissioner, Ahmedabad North..
The Dy./Asst. Commissioner, Division-II, Ahmedabad North.

Guard File. -




