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Passed by Shri Uma Shanker Commissioner (Appeals)
Arising out of Order-in-Original No SD-02/REF-274NJP/2016-17 Dated

07.02.2017 Issued by Asst Commr STC, Service Tax, Div-II, Ahmedabad

a1 en cr1 cf>e1f cpf -=rr+r ~ tim
Name & Address ofThe Appellants

M/s. Electricals India
Ahmedabad

sa rfl mar srige ah{ ft arfh fr nf@rat al rah Pffaa var k a
par &:­
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

fl ze, UTT gen vi tarn 3r@Rt nzn@au at 3r8la­
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

M11~,1994 cff1' efRT 86 * 3RfTffi~cpl"~* "9"Nf cff1' \rJT~:­
Under Section 86 of the Finance Act 1994 an appeal lies to :-

_g, afga fr fl #tr zye, sT zyc ya hara s@4t nrzn@raw sit. 2o, qz
mffc!ccr1 · cbRJl\:\0-s, ~~, '11\5.i:ii:ilislli:i-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 3141kl nrznf@raw at fa#tr 3rf@fr, 1994 cff1' efRT 86 (1) * 3RfTffi ~ -€Jqlcf5'<
Ptw11q<.>11, 1994 * A<Fr 9 (1) if« feufRa rf ~:tr- 5 i ar 4Rauf # \rJT
rat ga er far 3?z fag or4t #t r{ st st ufaj
aft urft aReg (s a ya g[Ia ,R 3hf) 3it varfrgen ii znznf@raur ar nrafls fer
%, cfITT cB' "Irr:@' x-ll4G-tf.icf> ~~ cB' rlllll4ld cB' Ir4 «~hi, m a aifa a rre sq
~ \JffiT~ cl51'- l-fi.T, GllTG-1' cl5l' l-fi.T 31R wm:rr·l'lm~ ~ 5 'c1ruf m ffl' cpl-f % cffii ~
1000I- tffR:r ~ 61111 I oref tarn #l it, znur #t lWT 3IR wrrm Tur up4fn Guy 5 al4 zI
50 ~ 'ctcf> 'ITT m ~ 5000/- tJfR:r ·~ 61111 I us aa at ir, nu at l-fi.T 31W wrrm l1m
g#frT; 5o al4 IT BW anal & asi6; 1oooo/- #k ha#t 3hf

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealeGI. ,,,,,,.-- . :-'--
against (one of which shall be certified copy) and should be accompanied by a fees,,of Rs:·',~':: r.;,;,,-
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 h:akhs or-~•~~·/~
less, Rs.50~0/- where the amount of service tax & interest demanded & penalty levied is is y '\·.-. ; -.

1more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of··· . ,., ,
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, de.fr @f? i }

# •



crossed bank draft in favour of the Assistant Registrar ofthe bench of nominated Public Sector Bank
of the place where the. bench of Tribunal is situated.

(iii) fcrffm~,1994 c#r mxT 86 c#r Uq-arrii qi (2) aiafa sflara Rma6ft, 1994 # fm 9 (2)
cfi arcrm·~ -q;rf qa.2-7 l mhi vi w# irr sgri,,a srr zgca (sr#) arr # uRif (OlA)
vimfr ma- mift) 3TR 0

3N< .
nrgaa, srz /srg sere 3T[21qohrnrrs, an@fr nrznfranr larr ma # fer ha g
31T~ (010).c#r ma-~ Eflfr -1 ··

r

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A). of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central.Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. I Joint or Dy. /Asstt. Commissioner or
Superi_ntendent of Central Excise & $ervice Tax (010) to apply to the Appellate Tribunal.

2. . zqemriitf@r-arnra zyca sif@rm, 197s #6t zif w~-1 cfi 3krfcr feafRa fag rgi pr arr vi err
m~ cfi~c#r ma- tR "<'i 6.50/- ht mar rznr ya fee C1'lT 'ITT-TT~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. v#tr zrca, sn ya viat raft; =qnfear {atfffe#) Rq+rant, 1982 if affa g arr if@era rcii cm
f#fa cITB m1TT c#r 3rR ~ v.rR 3TI<Pfifu fcl;m "GITm t I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. ft rca5, hc4tr sen res viara 3r4#tr nf@raur (ft#a # 4fr 3r4hi as mrai ar
kc4tr5na era3rf@fer, r&gg frnr39sa ziaifafariszn-) 3rff@zrr28(cry #riser {)
~c.,) fa";riq;: o~.ot.~o~Y .;n- t€t fat)a 3fe,Gr1, ·&&g Rt err cs a 3iair hara mt 3ft 'ITTJf._ 'cfi'I" ~ t,
ear fGfaGr areqa-rfrsirar3rfarf?,ara faszrerr#3iairarr#taaft 3rhf@ar
ufraralwe3rfrarl

ac4tzr3en erasvitar as3iaasir fasnr arcs fGrsr sn@re­
(1) err 11 ±t # aiaa fiiR «#

(ii) hr#z sa Rt #l a$ ·a f?r
(@in) ark sr fRnmal fRra 6 ± 3iaiaz ma

i::> 3rrt agr zag RR zr arr amar fa;at (li". 2) 3rf@0fez1r, 2014 a 3car t u& fa#r"
~~~~~~~mi" arcfic;rcffi"'ITTJf._~~I

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the n
Finance Act, .1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten -~
Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

i::> Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) s «iaaf k, sr an2r a ufr 3r4huf@rawr aarsf areas 3rzrar rea avs
fa cuRa ~ a)-WT fcnQ- "1f1P~~"ij;" 10% W@1ai tR' 3JR" rziha avs fa cllfacl ~ "clGf 40s "ij;" 10%

.:> .:>

aa1arrrRtaraft&1
4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.



---2--.:.

(c) In case of goods exported outside India export to Nepal or BhLJtan, without ·payment of
duty..

3ifn4a #t arr yegrar a fr ut sgtf mrr at n{& at ea smr sit sr
t1m ~ ~ * :FfITT!Cp ~. ~- * mxr 1TTfur m x=r:m· -crx m ~ lf fclrn~ ("rf.2) 1998
tlffi 109 "ITTXT~- ~ Tfq 'ITT!

(d) Credit of any duty allowed to be utilized towards payment of excise. duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~ \:l(lllq.-J,~ (3ltl@") Pll!J.ilclcil, 2001 *~ 9 *~ fclPlf4tcm fflT ~-8 lf err~
lf, ffl ~ * TR 3mer hf fa#fa 4 .,m:r * '4'rm ~-~ ~ 3ltl@" ~ c#l" err-err
,Rii mer Gfra 3mar fhur ur alR; t sr rr lar z. qJT j'Lc.lll;!~4 * 3@<@. tlffi 35-~ lf
~ 1Ifl" * ·'T@Ff *~ * w~ il'am-e "cf@R c#l" m ~~~ 1

· 0 The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to.be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE ofCEA, 1944, under Major Head of Account.

(2) . RR@era 3m4a=a # mer usfvi van ya Garg qtzn a 'ITT m ffl 200 /- ~ :r@Ff
c#l" \iiN 3iR sef vie+a va va ar k vura 'ITT m 1 ooo /- c#l" ffi :r@Ff c#l" 'GiN I

The revision application shall be accompanied by a fee ofRs.200/- where the amount
involved is Rupees One Lac or less and Rs.1 ,000/- where the amount involved is more
than Rupees One Lac. ·

#tar zyca, #tu qi zrca vi iaa a4l4hr rnfaur ,f r4­

o Appeal to Custom, Excise, & Service TaxAppellate Tribunal.
-✓ (@) #ta 3n« zrca arf@Ram, 1944 c#l" tlffi 35-~/35-~ * 3@<@:-

Under Section 358/ 35Eof CEA, 1944 an appeal lies to:-

a«fiat cenip if@e ftme zrcen, #ha qrye y hara 3fl4hr nn@raw
at far@ts 9)fer Ne cja i. 3. am. #. gm, { fa«# at vi · ·

(a)

(b)

(2)

the special ~ench of Custom,. Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Pciram, New Delhi~1 in all matters rel?ting to classification valuation and.

saaffua qRb 2 (4)a isl, 31gar k srarat 6t sr@a, sr4hat 4in zyc,#
8Ira yca gi hara ar@la.znrnf@raw (Rrbc) at ufa &tit1 qf0at, 3lt5J.ic{ltillc{ lf. 3TT-20, ~
##ea zfRuaqrug, iaruft +T, 31t5J.ic{ltillc{-380016.

To the west' regional bench of Cu$toms, Excise & Service Tax Appellate Tribunal
(CESTAT) atO-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned in p~ra-2(i) (a) above.

~ \:l(lllc{.-J ~ (3ltl@") · PillJ.tlclc1I, 2001' c#l" tfRT 6 * 3@T@ >f4?f ~;lZ-3 lf~ fcpq <>1:fITT
~~•c#I" ~~cf>~~ fcITT! .,-er-~ ctJ- 'cfR ,Raif Rea atnr gee
c#l" +=rrr, ~ ctJ- .:mr 3it aamzai mar s#fr q; 5 Garg z7a % cnn ~ 1000(,'.:, -.;,.; /,
el set war zrca #l ir, ans nit cit urn ·rar u#frw; s rs so/erags1,6l,
u; 5ooo/- #hr urft 3tft [iusi Un zya #t air, ans 6t +=fT7T 3Tf'< ~ ~-~ ~f:l-~~
ala znr Uk sznt & azi u¢ 1oooo/- #hr 3Rt ztf I c#l" ffi xi61llcb xftlx-cl:'<.~tB°;;•=rr=r '6".,r \c; ~ ':.

l%4 ±s +;
' ' ,<', ,~\.. .. /. ' .' y., '<o ""'"·• .... /..·.: • . • /

~ ~';;, ,..,. ;.' I
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(3)

aifhia a rue # a #iier #kt st1 zyr em # fan4 71R 14Pa a # a #k
gnrar ar st uni war znzn@raw at fl fer & . .

. .

The appeal to. the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as,
prescribed undE~r Rule 6 of· Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty /demand / refund is upto 5
Lac; 5 · Lac to 50 Lac and above 50 Lac respectively in the form of crnssed bank draft in
favour of Asstt. Registar of a branch of any nominate public seqtor bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. · ·

zuf gm or?gr i a{e sm?ii amar star & it u@a er sitar a fg tr r rar sqjiarfen 5arr alRey gi aa # stag sf f far 4&t mrf a aa a fg zaenRerf arql#tr
~:cm- -qcp 3rat zu a{qal #t ya am4a=r f@an mar &j
In case of the order covers a number oforder-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

.,

(4) arr1a zycen. arf@,fr 1g7o zrm vigil@era at rgiP-4 sifa fefRa fagrgrr smear zar
eml zqnfenR fvfur qf@rant sat a r@ta at va ,fa w xii.6.50 tff-1' cBl "llllllclll ~
Rea mm it afey

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item Q
of the court fee Act, 1975 as amended.

(5) a ail if@rai st fiarraar Rzrii $t ail #ft err 3naff fur srat & it v#ta yen,
a€tu Ura ycea vi hara 3r4it znznrf@raswr (qr4ff@f@) fr, 1982 Rfea &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) vi zyca, a€tr sqa yea vi hara a@hr znru@eras (free), u or@cat # ma i
~difdl(Demand) ~ els (Penalty) cpf 10% qaam aar 31fart?& 1 arifa, 3ff@aarr aGr 1o <RT$'
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

ac4hr 3ear era3ittarah3iria, gnf@aztm "air #ria(DutyDemanded) -
.:,

(i) (Section)~ 11D ~~~ UlW;
(ii) fctmcf@ct~~~mw;
(iii) tr±zfezfrihfr 6 hasaa if@r.

e> zrzrasar'fa3r4ta'rzsaam#ra«car ii, 3rh' alfaat#frqr ac fearmm&..

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

· ·pre-deposit is a mandatory condition .for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act,· 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and ,Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

z aaf ii ,z am2gr as 4fr a4tr if@raw h mer sri arcs rrar yen aus Rafa gt at ar fa¢

arr rca # 10% 3rarar r 3it szi ha zvs Rafa zt tfil' G'1s' c);' 10% 9r·rare r Rtr at &I..:, ..:,· .,:,

In view of above, an appeal agair;ist this order shall lie before the Tribunal on payment of 10%
of the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty
alone is in dispute."
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:: ORDER-IN- APPEAL::

F. No. V2(ST)07/RA/Ahd-ll/2017-18

The Assistant Commissioner, Service Tax, . Division-II,

Ahmedabad- (hereinafter referred to as 'appellant') has filed the present
appeal against the Order-in-Original No. SD-02/REF-274/VPJ/2016-17

dated 07.02.2017 (hereinafter referred to as 'impugned orders') passed in
the matter of refund filled by M/s. Electricals India, 74 Ajanta Commercial
Centre, Ashram Road, Ahmedabad-380014. (hereinafter referred to as

'respondent).

2. The facts of the case, in brief, are that the respondent are
registered with the department under category of Works Contract Service
and holding registration No. AAAFE5505CSD001. The respondent are
engaged in· providing the work contract service arid filed the refund claim of
Rs. 2,07,407/- on 11.11.2016 under Mega Exemption Notification No.

25/2012-ST dated 20.06.2012 as amended vide notification No. 09/2016-ST

issued under Section 102 of Finance Act, 1994 on the ground that they were
engaged in providing work contract service i.e. maintenance of electric work

to Military Engineering Service Department [MES] which is a government
authority and the services were wholly exempt under SI. No. 12 of

notification No. 25/2012-ST dated 20.06.2012

3. The impugned order was reviewed • by the Commissioner ofo Service tax, Ambawadi vide his review order No. 04/2017-18 dated
09.05.2017 wherein the appellant was directed to file an appeal under sub
section (1) of Section 84 of the Finance Act, 1944 on the ground that the
adjudicating authority has committed grave error in not verifying
documentary evidences , to ascertain whether the incidence of service tax

involved has been passed on or otherwise. Impugned OIO is contrary to law,
hence it deserves to be quashed and set aside.The respondent from the para
No. 4,5 & 6 of the Affidavit by Ashok Kumar Tuli partner of M/s electrical
India, the service tax deposited by the claimant is already been reimbursed
to them by Military Engineering Service Department. The respondent had
also stated that once Service tax Department sanctions the refund, they will

refund the money to Military Engineering Service. Further letter no.
8003/REC/441/E8 dated 12.01.2017 issued by Lt. Col GarrisonEngineer,.• "i>
(I)(AF) chiloda, mentioned at para 11 of the OIO states that "this isj
confirm that No refund has been made against service tax J?\l-i~•. by. l\il{s. I!~
Electrical India". The respondent had already received the amou~'
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tax paid from the Milirary Engineering Service Department the said refund

claimed by the respondent was not eligible as the claim was hit by the bar of ­
unjust enrichment under section 11B ibid. The adjudicating authority had
sanctioned the refund claim on the basis that the respondent had provided
the service to Government of India i.e. Military Engineer Service which is
exempted under SI. No. 12 of notification No. 25/2012-ST dated 20.06.2012

4. Personal hearing in the matter was held on 12.10.2017. Mr.
Ashok Tully, Partner and Mr. G.R. Patel, CA, appeared on behalf of the

respondent. The respondent stated that in the affidavit there was mistake of

copy paste wherein they stated that they had received reimbursement from
MES. The appellant did not receive any reimbursement of the disputed

amount from MES for they had claimed refund from the department.

- "w

5. I have carefully gone through the facts of the case on records,
grounds of appeal in the appeal memorandum and oral submissions made by

the respondents during the course of personal hearing.
0

6. The appellant in their grounds of appeal contended that the

adjudicating authority erred in not verifying documentary evidences, to
ascertain whether the incidence of service tax involved has been passed on

or otherwise.

7. The Hon'ble Supreme Court of India in the case of Mafatlal
Industries [1997(89) ELT 247(SC)], has held as follows :

(iii) A claimfor refund, whether made under the provisions ofthe Act
as contemplated in Proposition (i) above or in a suit or writpetition in
the situations contemplated by Proposition (ii) above, can succeed only
ifthe petitioner/plaintiffalleges and establishes that he has notpassed
on the burden of duty to another person/other persons. His refund
claim shall be allowed/decreed only when he establishes that he has not
passed on the burden ofthe duty or to the extent he has not so passed
on, as the case may be. Whether the claimfor restitution is treated as a
constitutional imperative or as a statutory requirement, it is neither an
absolute right nor an unconditional obligation but is subject to the
above requirement, as explained in the body ofthejudgment. Where the
burden ofthe duty has been passed on, the claimant cannot say that he
has suffered any real loss or prejudice. The real loss or prejudice is
suffered in such a case by the person who has ultimately borne the
burden and it is only thatperson who can legitimately claim its refund
But where such person does not come forward or where it is not
possible to refund the amount to himfor one or the other reason, it is
just and appropriate that that amount is retained by the State, i.e., by
the people. There is no immorality or impropriety involved in such a q
proposition. di

The doctrine ofunjust enrichment is a just and salutary doctrine. No

O
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person can seek to collect the duty from both ends. In other words, he
cannot collect the duty from his purchaser at one end and also collect
the same duty from the'State on the groundthat it has been collected
from him contrary to law. The power ofthe Court is not meant to be
exercised for unjustly enriching a person. The doctrine of unjust
enrichment is, however, inapplicable to the State. State represents the
people ofthe country. No one can speak ofthe people being unjustly
enriched

8. I find that there is an affidavit on record filed by the respondent
which states that MES had reimbursed the respondent in respect of the
service tax paid by them. It is further stated that they would refund the
amount to MES, once the refund is granted by the Department. · Now the

respondent has claimed that it was a cut and copy error in the affidavit. The

argument is difficult to understand. Further, in their cross objection dated

( 14.6.2017, the respondent has stated that the MES had not reimbursed the

service tax paid in this instant case, which goes on to show that MES was
reimbursing the respondent in case of payment of service tax. Hence, it was
all the more important that the appellant prove that the incidence of the
service tax was not passed on in this case. Unless documentary evidence
depicting the claim that the incidence of the tax has not been passed is
produced, the respondent's version is difficult to believe. The refund claim
therefore is hit by the doctrine of unjust enrichment in view of the Hon'ble
Supreme Court's judgement in the case of Mafatlal Industries, supra, as the

respondent has failed to prove to the satisfaction of the Department that the

service tax paid for which refund is claimed, was ultimately borne by him.

10. In view of the foregoing, I allow the appeal filed by the

department and set aside the impugned OIO dated 7.2.2017.

11. 3r4la4a zarrz#ta{ 3r4ta ar egzrl 3qlaa at# fan srar &l
11. The appeals filed by the appellant stand disposed off in above terms.

0

+±.5
Me6

. an!SABYASACHI T,
sref%rs/SUPERINTEND"T

b5£traszgeinrs (gr?tn, 3 '5+
CENTRAL GS7{APPEALS!, AT.

(3mr gi#)

k.-4rza # 31rzl#a (3r4lea).::,
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ATTESTED

(S. DUTTA)
SUPERINTENDENT (APPEALS),
CENTRAL TAX,AHMEDABAD.

To,
M/s. Electricals India,
74 Ajanta commercial Centre,
Ashram Road, Ahmedabad-380014

Copy to:
The Chief Commissioner, Central Tax, Ahmedabad.
The Commissioner, Ahmedabad North.
The Addi. Commissioner, Ahmedabad North ..
The Dy./Asst. Commissioner, Division-II, Ahmedabad North.
Guard FIle.'


